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Executive Order 12803 - Infrastructure Privatization

April 30, 1992

By the au thor ity v ested in m e a s Pr esident by the Constitu tion and the law s of the United Sta tes of

A m er ica , and in order to ensu r e tha t the United Sta tes a chiev es the m ost beneficia l econom ic u se of it s

r esou r ces, it is her eby order ed a s follow s:

Section 1 . Definitions . For pu rposes of this order : (a ) "Pr iv a tiza tion" m eans the disposition or t r ansfer of an

infr a st ru ctu r e a sset, su ch a s by sa le or by long -term lea se, fr om a Sta te or loca l gov ernm ent to a pr iv a te

pa r ty .

(b) "Infr a st ru ctu r e a sset " m eans any a sset financed in w hole or in pa r t by the Feder a l Gov ernm ent and

needed for the fu nctioning of the econom y . Ex am ples of su ch a sset s inclu de, bu t a r e not lim ited to: r oads,

tu nnels, br idg es, elect r icity su pply fa cilities, m a ss t r ansit, r a il t r anspor ta tion, a irpor t s, por t s. w a terw a y s,

w a ter su pply fa cilities, r ecy cling and w a stew a ter t r ea tm ent fa cilities, solid w a ste disposa l fa cilities,

hou sing , schools, pr isons, and hospita ls.

(c) "Or ig ina lly au thor ized pu rposes" m eans the g ener a l objectiv es of the or ig ina l g r ant pr og r am ; how ev er ,

the term is not intended to inclu de ev er y condition r equ ir es for a g r antee to ha v e obta ined the or ig ina l

g r ant.

(d) "Tr ansfer pr ice" m eans: (i) the am ou nt pa id or to be pa id by a pr iv a te pa r ty for an infr a st ru ctu r e a sset,

if the a sset is t r ansfer r ed a s a r esu lt of a com petitiv e bidding ; of (ii) the appr a ised v a lu e of an

infr a st ru ctu r e a sset, a s determ ined by the head of the ex ecu tiv e depa r tm ent or a g ency and the Dir ector of

the Office of Mana g em ent and Bu dg et, if the a sset is not t r ansfer r ed a s a r esu lt of com petitiv e bidding .

(e) "Sta te and loca l gov ernm ent s" m eans the gov ernm ent of any sta te of the United Sta tes, the Dist r ict of

Colu m bia , any com m onw ea lth, ter r itor y , or possession of the United Sta tes, and any cou nt r y ,

m u nicipa lity , city , tow n, tow nship, loca l pu blic au thor ity , school dist r ict, specia l dist r ict, int r a sta te

dist r ict, r eg iona l or inter sta te gov ernm enta l entity , cou ncil of gov ernm ent s, and any a g ency or

inst ru m enta lity of a loca l gov ernm ent, and any feder a lly r ecognized Indian Tr ibe.

Sec. 2 . Fundamental Principles . Ex ecu tiv e depa r tm ent s and a g encies sha ll be gu ided by the follow ing

objectiv es and pr inciples: (a ) Adequ a te and w ell-m a inta ined infr a st ru ctu r e is cr itica l to econom ic g r ow th.

Consistent w ith the pr inciples of feder a lism enu m er a ted in Ex ecu tiv e Order No. 1 2 6 1 2 , and in order to

a llow the pr iv a te sector to pr ov ide for infr a st ru ctu r e m oderniza tion and expansion, Sta te and loca l

gov ernm ent s shou ld ha v e g r ea ter fr eedom to pr iv a tize infr a st ru ctu r e a sset s.

)(b) Pr iv a te enterpr ise and com petitiv ely dr iv en im pr ov em ent s a r e the fou nda tion of ou r Na tion's

econom y and econom ic g r ow th. Feder a l financing of infr a st ru ctu r e a sset s shou ld not a ct a s a ba r r ier to the

a chiev em ent of econom ic efficiencies thr ou gh additiona l pr iv a te m a r ket financing or com petitiv e

pr a ctices, or both.

(c) Sta te and loca l gov ernm ent s a r e in the best position to a ssess the r espond to loca l needs. Sta te and loca l

gov ernm ent s shou ld, su bject to a ssu r ing continu ed com pliance w ith Feder a l r equ ir em ent s tha t pu blic u se be on r ea sonable and

nondiscr im ina tor y term s, ha v e m a x im u m possible fr eedom to m ake decisions concerning the m a intenance and disposition of their

feder a lly financed infr a st ru ctu r e a sset s.

(d) User fees a r e g ener a lly m or e efficient than g ener a l ta x es a s a m eans to su ppor t infr a st ru ctu r e a sset s. Pr iv a tiza tion t r ansa ctions

shou ld be st ru ctu r ed so a s not to r esu lt in u nr ea sonable incr ea ses in cha r g es to u ser s.

Sec. 3 . Privatization Initiative. To the ex tent perm itted by law , the head of ea ch ex ecu tiv e depa r tm ent and a g ency sha ll u nder take

the follow ing a ctions: (a ) Rev iew those pr ocedu r es a ffecting the m ana g em ent and disposition of feder a lly financed infr a st ru ctu r e

a sset s ow ned by Sta te and loca l gov ernm ent s and m odify those pr ocedu r es to encou r a g e appr opr ia te pr iv a tiza tion of su ch a sset s

consistent w ith this order ;

(b) Assist Sta te and loca l gov ernm ent s in their effor t s to adv ance the objectiv es of this order ; and

(c) Appr ov e Sta te and loca l gov ernm ent s' r equ est s to pr iv a tize infr a st ru ctu r e a sset s, consistent w ith the cr iter ia in section 4 of this

order and, w her e necessa r y , g r ant ex ceptions to the disposition r equ ir em ent s of the "Uniform Adm inist r a tiv e Requ ir em ent s for

Gr ant s and Cooper a tiv e Ag r eem ent s to Sta te and Loca l Gov ernm ent s" com m on ru le, or other r elev ant ru les or r egu la tions, for

infr a st ru ctu r e a sset s; pr ov ided tha t the t r ansfer pr ice sha ll be dist r ibu ted, a s pa id, in the follow ing m anner : (i) Sta te and loca l

gov ernm ent s sha ll fir st r ecou p in fu ll the u nadju sted dolla r am ou nt of their por tion of tota l pr oject cost s (inclu ding any

t r ansa ction and fix -u p cost s they incu r ) a ssocia ted w ith the infr a st ru ctu r e a sset s inv olv ed; (ii) if pr oceeds r em a in, then the

Feder a l Gov ernm ent sha ll r ecou p in fu ll the am ou nt of Feder a l g r ant aw a rds a ssocia ted w ith the infr a st ru ctu r e a sset s, less the

applicable sha r e of a ccu m u la ted depr ecia tion on su ch a sset (ca lcu la ting u sing the Interna l Rev enu e Ser v ice a cceler a ted

depr ecia tion schedu le for the ca tegor ies of a sset s in qu estion); and (iii) fina lly , the Sta te and loca l gov ernm ent s sha ll keep any

r em a ining pr oceeds,
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r em a ining pr oceeds,

Sec. 4 . Criteria. To the ex tent perm itted by law , the head of an ex ecu tiv e depa r tm ent or a g ency sha ll appr ov e a r equ est in

a ccordance w ith section 3 (c) of this order only if the g r antee: (a ) Ag r ees to u se the pr oceeds descr ibed in section 3 (c)(iii) of this

order only for inv estm ent in additiona l infr a st ru ctu r e a sset s (a fter pu blic notice of the pr oposed inv estm ent), or for debt or ta x

r edu ction; and

(b) Dem onst r a tes tha t a m a r ket m echanism , leg a lly enfor ceable a g r eem ent, or r egu la tor y m echanism w ill ensu r e tha t: (i) the

infr a st ru ctu r e a sset or a sset s w ill continu e to be u sed for their or ig ina lly au thor ized pu rposes, a s long a s needed for those pu rposes,

ev en if the pu r cha ser becom es insolv ent or is otherw ise hinder ed fr om fu lfilling the or ig ina lly au thor ized pu rposes; and (ii) u ser

cha r g es w ill be consistent w ith any cu r r ent Feder a l conditions tha t pr otect u ser s and the pu blic by lim iting the cha r g es.

Sec. 5 . Government-w ide Coordination and Review . In im plem enting Ex ecu tiv e Order Nos. 1 2 2 9 1 and 1 2 4 9 8 and OMB Cir cu la r No.

A-1 9 , the Office of Mana g em ent and Bu dg et, to the ex tent perm itted by law and consistent w ith the pr ov isions of those au thor ities,

sha ll take a ction to ensu r e tha t the policies of the ex ecu tiv e depa r tm ent and a g encies a r e consistent w ith the pr inciples, cr itier a ,

and r equ ir em ent s of this order . The Office of Mana g em ent and Bu dg et sha ll r ev iew the r esu lt s of im plem enting this order and

r epor t ther eon to the Pr esident 1 y ea r a fter the da te of this order .

Sec. 6 . Preservation of Exis ting Authority. Nothing in this order is in any intended to lim it any ex isting au thor ity of the heads of

ex ecu tiv e depa r tm ent s and a g encies to appr ov e pr iv a tiza tion pr oposa ls tha t a r e otherw ise consistent w ith law .

Sec. 7 . Judicial Review . This order is intended only to im pr ov e the interna l m ana g em ent of the ex ecu tiv e br anch, and is not

intended to cr ea te any r ight or benefit, su bstantiv e or pr ocedu r a l, enfor ceable by a pa r ty a g a inst the United Sta tes, it a g encies or

inst ru m enta lities, it s officer s or em ploy ees, or any other per son.

Geor g e Bu sh

The White Hou se,

Apr il 3 0, 1 9 9 2 .
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